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PREPARATION TO PERFORM THE PROFESSION OF ADVOCATE:
COMPARATIVE ANALYSIS OF REGULATIONS
IN POLISH, UKRAINIAN, BELARUSIAN AND RUSSIAN LAW

Audriy Kosylo'

The profession of advocate, which consists in providing legal aid,
calces HIPOreant systemic p);lcc in 2 democratic rule of law systeny.
[c follows, thar wicthout geccing qualified legal aid, the realization
of the access o justice becomes difficule. Moreover, ceffectiveness of
functioning of the adminiscracion of justice system and security and
reliability of legal transactions in state organizadion depends on qual-
ity of provided legal aid. Therefore in order to provide realization ot
those tasks, for the persons who perform profession of advocate there
are set some requirements concerning education, having theoretical
knowledge, practice, and ethical features.

In chis article is described the following requirements of candi-
dates for advocates which are aimed at providing a proper standard of
their preparation to perform the profession:

1. educacion of a candidate for advocarte,

2. practical preparation to perform the profession,

2.1. performance of the advocate’s apprenticeship,

[

2. tulfillment of other prerequisices, which enable avoidance of
serving legal training,

3. conducting verification of knowledge and practical skills of
a candidate (raking an advocate’s exam).

Dr Andriy Kosylo is the lecturer of Ukrainian law in dhe John Paul 1T Cadho-
lic Universicy of Lublin and advocate who manages advocare’s ofhice in Ukraine
P Pel

(Tvov, Lucsk, Kiev); e-mail: a_kosylo@yahoo.com



L EDUCATION OF A CANDIDATE FOR ADVOCATE

Fducadon of a candidate for advocate is one of the most impor-

i
tent prerequisices which speaks for making an entry into the lisc of
1

bawyers. Legal regulations in all discussed systems ser requirements

<

of graduation from university with a degree in law by a person who
wants to perform the profession of advocate. It should be noted char
such obvious, in present point of view, requirement was not ;1]W:1ys
ser in obligatory form by law in these states. It is an interesting face
that ena \le making an eatry into the list of lawyers for people who
did not graduare fmm university wicth a degree in law, as historical
cxpazunu shows, was inherent in nun«dcmmrzmc starcs. For exam-
pie. in the Soviet Union, in some cases People’s Commissioner of the
Justice in each of republics could give a permic for performing a pro-
fession of advocate to people, who were not members of Advocare’s
Council. Consequently, based on recommendation given by local au-
thorities, to perform the profession of advocare were allowed teachers,
doctors and other upluun.mvu of intelligentsia’. Regulations which
factiitated performance of the profession of advocate by people who
did not gr whmu from university with @ degree in law, existed also in
the post-war years in the People’s Republic of Poland”,

Cogrronnpwadt O Mirveernwo MOV Aavoratvpa Vepatos, Koy 1997, ¢ 45,
Look alsor Rules of advocacy in Sovier Uni(m ol 25 July 1962 (Baxorn PCDCP g
25 anag 1962 0 «Beaomocry Bepronnoro Cowrera PCHOEP, 10020 No 28, ¢ 450);

of advocacy in Ulrainian Socialist Soviet Republic of 25 Seprember 1962

Hpesudupara Beprosioco Cosea SCCP om 25 commipn 1962 o, «beaostocr
lenxopnoro Coneva YOCP», 1962, Ne 39, ¢ 494); Rules of advocacy in Belarus
Socialise Sovier Republic of 15 July 1961 ('s’rnm/ LBCCP o 15 wmwmes 1961 o, «Beao-
socri Bepsosnoro Coneya BCCP» 1961, Ne 19, ¢ 186).

“eseer Decree of the Council of Mimx‘rcrs approved by Presidium of the Na-

vional People’s Conncil with the sorengeh of the Taw of 22 January 1946 abour ex-
ceptional admission 1o accession o offices of the judges, public prosecutors and
|

notary publics and also w make an entry into roll of lawyers. Journal of Laws of

1040 No 4, item 33,




EDUCATION OF CANDIDATE FOR ADVOCATE IN POLISH LAW

Graduation from universicy with a degree in law, according ro
article 65 of Polish Law on the Bar, is one of prerequisites of en-
try into the list of lawyers. In present wording of this provision this
prerequisite is “graduate from university with a degree in law in Re-
public of Poland or foreign legal scudies which are recognized in the
Republic of Poland”. 'The Law on Higher Education of 27 July 2005,
distinguishes three levels of universicy studies: scudies of che first level
- license studics or engineering studices; studies of the second level —
Masrer studies; studies of the third level — docror studies”. According
o § 2 of Reg
of 13 June 2006 concerning names of direction of the studies’, diree-

1

ulation of a Minister of Science and Higher Education

tion of the studies “the faw” is held as uniform Master studies®. Bue
course of recognition of foreign studies is regulated by Regulation of
a Miniscer of Education concerning validation of a forcign diploma”.

Law on Higher Bducadon of 27 July 2005, Journal of Luws of 2005 No 164,
item 1369,

° Regulation of a Minister of Science and Higher Educadon of 13 June 2006
concerning pames of dircetion of the studies, Journal of Laws of 2006 No 121, item
$38.

¢ More about tegal education look: Korybski Andrzej, Tn e issue of studies in
legal education - some comments and refleciions, fing In che cirele of problem of
the power, the stare and the faw. ‘The jubilee book in 70 anniversary of che birth of
Professor Henryk Groszylk, Lublin 1996, Publisher UMCS, pp. 109-114,

Regulation of a Miniscer of Bducacion concerning validation of a foreign di-
ploma of 24 February 2006, Journal of Laws of 2006 No 37, item 255, According,
o this fegal ace (8 1), validadon of a forcign diploma is made by: 1) counal of
organizational unit of university which is entitled o grant a degree of a docror
of determined sphere of the science or sphere of the arc and science and are disci-
plines which correspond o che direcdon of scudies which are confirmed by forcign
diploma; 2) in the case of diploma of interdisclipinary studies which are held in
Republic of Poland — council of organizational unit of university which is nomi-
nated by the president as leading, in agreement wich the councils of one or more
universities, with whom hold common incerdisciplinary studies. which correspond
to the studies which were confirmed by foreipn diploma; 3) in the case of diploma
of inrerdisclipinary studies which are note held in Republic of Poland - council of

organizacional unit of university which is nominated as competent by the senate of
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Requirement of graduation from university with a degrec in law
by the candidares Fm advocate was specified in Polish judicial deci-
sions, bur only in scope concerning comparabilicy of Jegal scudies and
administrarive studies and also studies on Faculty of Canon Law of

Carholic Theology Academy. "The Supreme Administrarive Coure in

its judgments reatized chat graduadion from university in Faculty of
Law and Administration in field of administration and having degree
g deg

Master of Administration {(not Maseer of Law), and also gradu-
arion from universiey in Faculry of Canon Law of Cartholic Theol-
ogy Academy cannort be recognized as {ulfiflmenr of a requirement of
oraduation form university with a degree in law®,

EDUICATION OF CANDIDATES FOR ADVOCATE IN UKRAINIAN LAW

Accoiding ro article 2 of the Ukrainian Law on che Bar, one of
prerequisites which enables entry into the list of lawyers, is gradua-
tion from university with a degree in law confirmed by a diploma
obrained in Ukraine or forcign diploma according to internarional
conventions of Ukraine.

Gaining an advanced education, also legal education, in Ukrain-
b law is regulated by the Ace on the Advanced Education”. The
act provides the following educational and qualified levels of educa-
tion in advanced education: younger expert; Bachelor; expert, Master
(article 6). Appropriately, people who graduated according to one of
these levels of cducarion are issued diplomas: diploma of younger ex-
pere; di p.onm of Bachelor; diploma of L\Pk ri; diploma of Master. Ar-
ticle 24 of the Act on the Advanced Educacion provides four levels of

esiey which hold studies on direetions connected with incerdisciplinary scudies,

b is confirmed by foreign diploma.

Look into mdgments of the Supreme Adminiscrative Court of 1983.11.07 11
SACEAH8/83 ONSA 1983/2/97; of 1992.01.08 11 SA 928/91ONSA 1992/3-4/75; of
1991.02.18 1L SA 50791 ONSA 1991/2/36; of 1996.02.20 11 SA 79/95, ONSA 1997,
No 2, item G2,

Jaron Yepainn Upo sy ocsivy™ pia 17 ciung 2002 pe {3 IrcTyIesH

sutnasig), L Biaovocort Bepxospol Paasr™, 2002, Ne 20 ¢ 134,

5 2
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accreditation of universities: | — a university, which holds cducation
on educational and qualificd level of younger expert (e.g. technical
school): 1l — a university, which holds education on educational and
qualified level of Bachelor; [ -a university which holds education on
educarional and qualified level of Bachelor, of expere, of Master; 1V
~ a university, which holds education on educational and qualified
level of Bachclor, of expert, of Master.

As we can sce, Ukrainian Law on che Bar docs not specify the
criteria, according to which educational and qualified level a per
son should graduate and which diploma should obwin in order to
be able o became an advocare. ‘The Act derermines imprecisely thar
they should be fegal studies. This issue is regulated by the Procedure
of taking qualification exam approved by the decision of the Higher
Qualification Commission of the Ukrainian Bar from [ Ocrober
1999 (with further changes). According o point 4, as a document
confirming graduation from advanced legal education is considered
a diploma of a university with 3-4 level of accreditacion for specialry
“jurisprudence” wicth mastering  specialist™ or “master™"

The act also impreciscly stares the marrer connected o a possibility
of signing in on a list of advocates of a person, who did nor gmdu—
ate from law studies ar Ukrainian universities, but gained advanced
education abroad. The act uses term “advanced law srudies confirmed
by a diploma of another state due to international agreements of
Ukraine”. [f we use a logical - language interpretation of that norm,
it turns out that it is a diploma of advanced law srudies graduated
abroad that should be accredited in Ukraine by the power of interna-
tional agreements. So if the international agreement, which provides
discretion or validarion of a foreign diploma on Ukrainian territory,
was drawn up by Ukraine, che person who graduated from advanced
law studies in cthat councry, fulfills a.m. prerequisite of signing up on

a list of advocares.

Hopsaos caaaaist keaaibiramiimX CHoeriy b Perionaasuns Knaaidsini-
L0 -ACHITEA AP HH X KOMICITN QABOKLTY PRI, — sarsepAskeiniit Brivwoo gpaaidi-
rauliinoo xosicicio aasoraryprn Yipalfuor capre Kaotrert Miugcrpis Yepaiio, ipo-

Toroa Bia 01 woprns 1999 po No 6/2.
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PUUCATTON OF CANDIDATES FORADVOCATE IN BELARUSIAN LAW
Article 7 of the Belarusian Act on the Bar of 15 June 1993 as che
pasic prerequisite of che registration on the list of advocares mentions
getting an advanced legal education According to article 32 of the
Belarusian act on education of 29 Ocrober 1991 system of education
provides twe degrees @ bachelor and master.
Universities are institutions that provide higher educarion: classic
university, specialist university (academy), institure and higher college.
Classic universivy, specialist university (academy) and institute gives
the degrees of bachelor and master whcxcn in higher college are only
hicld the studies which terminate with getting a degree of bachelor”
Faw srudies in Belarus are conducted according to those two men-
doned grades. Law studies which terminates wich getting a diploma
of hachetor Jasts for four years and of master- five years.
The fssue of gaining advanced education in Belarus is more
ininnwely developed in the Rules on the grades of advanced cducation
.mpm\u] by ‘usnimion of the Council of Ministers of the Relarusian

!\lel lic of 14 Ocrober 2002,

EDUCATION OF CANDIDATES FOR ADVOCATE IN RUSSIAN TAW

According to artidle 9 of the Tederal Act on advocare’s ;wriviry
and the Bar in Rugsian Pederation of 26 April 2002 ( Act TR} on
the list of advocates in Russian Federation can be signed a person
who has an advanced legal educacion, gained ar university which has
an accrediration of state or who has a dcgrtc in the fcg;d discip!in(',

U Bakoun Pecrybanrs beaapyen ob aasoxarype o1 15 nous 1993 v Beao-
nvocr Bepxonora Copera Pecty@anw Beaapyen”, 1993 No 20 ¢ 242,
Hanon PecnyDarnxn Bevapyes o6 obpasonamn or 29 oxysopn 1991 1 Be-
sorocty Bepyxosrroro Conera PecrryOarrir Beaapyes”, 1991, No 33 ¢ 508,
S doacweenne o cryrtensx preniero obpazonanwus, yreepracuroe Hocramon-
vertnent Coner sncrpon Peonydarmar Deaapyen or 14 umm)pn 2002 ¢, "} L~

craapin il Pecorp Hpasorpx axros PecryOammar Beaapyewys, 2002, No 118, ¢, 5.

)




The requirement of having an advanced legal education existed in
Russia before passing of awnew Act on the Bar in 2002, However
there is a new regulation of the possibility of access to the profession
of advocate by a person, who does not have advanced legal educarion
but a degrec in a legal discipline.

According to che Federal Act on advanced education and poste-
graduate professional educadion of 22 August 1996 in Russian Fed-
eration rhere are being introduced the following degrees of advanced
professional cducacion: bachelor, certitied specialist, and masrer. Ac-
cording to char ace, the degree of bachelor is cnough w fulhill the
requirement of having an advanced legal educadon as a prerequisite
of access 1o the profession of advocate. Bachelor studies lasts for four
years. Master and certified specialist studies lasts for five years. How-
ever so far the legal educarion in practice does not aceepr the educa-
tion on bachelor’s fevel. Thae situation will change when Russia enters
che Bologna process. Then it vesults from the time of the stare of this
regulation qualification commissions will face the problem of access
to taking advocates exam by people who have the degree of bachelor.
Whar is more, as a guarantee of preservation of high educational level
of advocates, the need of making (;lnmgcs.in the act FR char only
a person who have terminated advanced law studies, is being consid-
ered?.

As the alternative o advanced legal education Acr FR o mentions
having a degree of legal discipline. Act FR does not give details aboar
chat prerequisice.’” Adequate regulacion consists in the Resolution of
the Government of the Russian Federation of 30 January 2002 No

74 about resolution the only register of academic degrees and the pro-

H flkf,\cp:muum": Barvon «O0 AABORITCRON ACSTCABLITOCTI 11 aasorarype s Poc

cuficxoi ®eacpurns, Hprroer Pocyaaperserrnoil Aynoil 20 anpeas 2002

Rl
Oauvtpen Coperont Qeaeparmint 15 aas 2002 roan, «Aasoram, 2002 Ne 7, c. 5.

B Meanrmmuenxo PUL O ppnmipniax hopsupoBaiiis QABOKATCRON
wopuopatui v Poccu, ,Aasoxar”, 2004, Ne 9, ¢. 10,

o OG30p mparTHki MIinmcTeperia JOCTHIUIL (1 €10 TEPUTOPIAABITLIY O~

Ao 1O PEASIIBALIIITT HHOAOAETIT ([)c,\cp;x\mmn') garorny or 31052002 r 06
AABOKATCRO ACHTEALIOCTI T AABoxarype B Poccuilckolt Deaepaturuy i 2002 1,
A aporareras apaxrirkay, 2004 No 1, ¢ 8.
(’)
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cedure of giving academic degrees”. Equalization by legislative degree
in law and advanced legal education causes controversy, because for
civing a degree in law it is nor necessary to have an advanced le-
gal education. For access to a defense of candidate’s dissercation ic is
necessary o take candidate’s exams including exams containing 3-4
branches of law. As a result of it a person gets a degree of candi-
date of law after passing an exam of 3-4 branches of law, unlike che
graduates of university - after passing several dozen of then. It comes
out of that, that level of knowledge of such persons is incomparable.
Thar is why some of the authors in Russia claim rhar basic advanced
tegal education should be an essential prerequisite of signing up on

¢
a list of advocates.®

Yo Hoctnopacine Hpasveanersa Poccniickodl Geacparit o 30 snaps
2002 po No T O yrsepicaciin BATiioro pecerpa vacsX crenernedi ioyucx
suaintdi 1 HOoAGKOII 0 BOPSAKE IPICYyARACHng Yaenux crencueitn According to
that act, the degree of candidate and docoor of proper disciplines of knowledge is
being established. Degree of doctor is given by Presidium of Higher Actestation
Commission of Ministry of Fducation of Russian Vederation on the basis of ap-
plication of dissertational council. However degree of candidate is given by disserta-
tienal coundil. The practice shows thae as a rule candidates and doctors of Taw who
are applving for admission to advocates” corporation has advanced faw education.
[t comes cuc of thar, that in arcicle 9 of Ace FR It is said about che rare siruation,
when a person having a law degree does noe have an advanced legal education.
From act FR it comes out thar people who have faw degree are pretending o a pro-
tession of advocare on general rules and legislation docs not provides any faciliries.
It means that this category of individual should take the advocate’s cxam on the
eeneral ruless So osuch a solution is not rotally logical, because those people were
considered specialists of higher legal qualification. How some of che authors claim,
regulation according to which advocare’s exam for people who have degree in law
would differ with some rarities: for example limitation o writing a paper.: Canofi-
aon ALC, O weromopiex sonpocax upusierienun e 9 D3 « Qg adsoramereli degnreannocnt
u adgaramype 6 Poccuticron Dedepayinn, « Aapokaverasy upakyuxay, 2003, No 6, ¢. 3.
baaprre AL Odpasosanue kax yorvsie npuabpemelinn cntamyea adsoxama, «AARORAT-

Cras npaxrenay, 2004, No 5 ¢ 9-10,

W ibidem, p. 9-10
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2. PRACTICAL PREPARATION FOR PERFORMANCE
OF THE LEGAL PROFESSTON

2.1 COMPLETING ADVOCATIES APPRENTICESHIP

Advocate’s apprenticeship in Polish law

The advocate’s apprenticeship is delinated in secrion 7 of the Act
on the Bar of 26 May 1982".

Recruitment on advocare’s apprenciceship is held as a competi-
tive examination. In Poland every person who fulfills che following
conditions can be an advocate’s apprencice: 1) is of flawless character
and his previous behavior gives warranty of performing the duties
of apprentice properly: 2) has tull public rights and full capacity to
undertake legal transaceions; 3) graduated from law at a university in
Poland and gained master’s degree or graduated from law abroad an
the degree that is accredited in Poland; 4) got positive mark on final
competitive ¢xam,

In Polish law it was craditionally scrcled for decades that recruie-
ment on advocate’s apprenticeship is conducted by the organs of ad-
vocate’s self-government. "This state of mucters has changed in recent
years, the changes made on the basis of the decision of the Consti-
cutional Tribunal from 18 February 2004, and chen on the power of
the Act of 30 June 2005 chat changed the law on the Bar and some
other aces.

In its sentence from 18 February 2004 che Constitutional Tribu-
nal ruled about che discrepancy with the constitution of the norms
from the Act on the Bar regarding the stacement of che advocace’s
council about the minimum and maximum amount of the members
of advocate’s chamber and regulations regarding resting the procla-

mation of regularions concerning the rules of conducting the com-

" oAct of 26 May 1982 - Law on the Bar (DeUl 82.16.124) with furcher

changes.



vetitive examination for advecate’s apprentices in rhe comperence of
the supreme Advoecare’s Council.?

Registration on the list of advocare’s apprentice rakes phcc after
conducting a competitive examination on the basis of resolution of
the proper territorial advocate’s council. Competitive examination
is conducted by examing commissions for the marter of advocate’s
apprenticeship by The Minister of Justice, called inco being on the
proper rc:‘rimry for one or a few rerritorial advocate’s council (forward
- commission). The Miniscer of Justice is a superior organ rowards

1
nese (jOHHﬂISS!()HS.‘

this way, the Constiruional Tribunal concluded the following:
i} e reputation of the ace - Taw on the Bar is unconsticutional, becanse as a result
of not indicating lepal prerequisites for estimaring rhe maxinmum aomber of advo-
cate’s apprentices it leaves wo much discredon in Jimiting constittional {reedom
and performing the profession and choosing the place of worlg; 2) Constirutional
Teibunal takes the position thae the number of chamber’s members (also (e ap-
prentices) can be Timited by the organs of advocate’™s sell” government, but under
o condition, thar ic wonld be proceeded on che basis of Jegal precequisices of such
tmittion; 3) about the rerminadion of mules, the procedure of conducting a comper

itive examination on advocare’s and solicicor's apprenrices can not decide the organg

of advocates or solicitor’s self governments. This thesis comes out of the explanation
consisting in chat: rights and freedoms can be fimited only in cases enumerated in
article 31 paragraph 3 of the Polish Constitution and only on the basis of generally
Finding faw, - and the acts of organs of fegal corporations are not such faw; 4) at
the same dme the Tribunal in an unambiguous way said, thac the faer chat corpora-
tions of advocates and barristers can not set the rules and procedure on recruinment
on apprenticeship and perforniing a apprensiceship, it does not mean thar the or
gans of professional sell’ government can not conduct recruirment on apprenticeship,
organize the performance of apprenticeship according to the rules and procedure
see by the rules of generally applicable Taw; 5) the Tribunal takes the position tha
for dhe profession of public confidence ( in this case - profession of advocare and
solicitor) there should be provided a comparable status in the range of recruitment
e the profession. (Decision of the Constitntional Tribunal from 18 Febeuary 2004
(P 2002 OTK-A 2004/2/9).

U The comunission consists of seven members: 1) chree representadives of the
Mindster of Justice 5 arepresentative of the Minister of Justice can be as well, after
his assen, judge or rerired judge; 23 vwo representatives delegated by ‘The Superior
Advocate’s Councily 3) one research worker, rescarch ~ didactic or didactic emplo-

voe ac faw facuity at university in Poland or employee of Polish Academy of Sciences




A competitive examination consists in checking the knowledge of
law of candidates for advocate: consticutional law, penal law, law of
criminal proceedings, penal revenue law, petry offences’ law, civil law,
law of civil procedure, economic law, company law, labor and social
security law and family and custodial law, administrative law, law of
adminiscrative procedure, financial law, European law, law of argani-
zation of courts, law of advocate’s self government and other organ
self legal protection that function in Poland and also the conditions

of performing a profession of advocate and cthics of that profession.
Advocate’s apprenticeship lases for 3 years and 6 months and for
at least 6 monrhs it rakes place in a court, prosccutor’s office, notary's

office or other public institution on the basis of commiteal of the ter-

ritorial advocate’s council. Advocatc’s apprentice performs apprentice-
ship under the guidance of a patron appointed by che dean of a rer-
ritorial advocate’s council. "The cask of a dean is to prepare advocate’s

apprentice to perform the profession of fawver.

Advocate’s apprenticeship in Ukrainian law

Article 8 of the Ace on che Bar of 19 December 199277 says chat
advocates can have one or more apprentices. Advocate’s apprentice
can be a person, who graduated law from a university. A person who
works in the court, prosccuror’s office, public norary’s ofhce, organs
of Ministry of che Interior, organs of the security service, or govern-
mental administration cannor be an advocare’s apprentice. Advocare’s
apprentice cannot be a person convicred of a crime.

The act does not specify what kind of advanced education should
the candidate for advocate’s apprentice have. This matter is solved by
the Explanations of Higher Qualification Commission of the Bar of

who have at fease a degree of sentor docror of Taw; 4) prosecator whoe s a prosecutor
appointed at feast on che position of a prosecutor of the Regional Public Prose-
cutor’s Othce, also retired prosecucor. Members of the commission- representatives
ol Miniscee of Justice and also rescarch workers cannot he advocares. Minister of
Justice appoines che chairman ol commission from his representarives. Terms lasts
for 2 years.

2 Bawon Vepainm «fIpo aasorarypys nia 19 rpyans 1992 po eBiaonoeri Bep-

xonnol Pasrr Vepaim 1993, Ne 9,
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18 February 2005, no [V/9-2, according to which advocate’s appren-
rice can become a person, who has advanced legal education with
degree of “bachelor” in che discipline of “jurisprudence”.

About the fact who will be an advocate’s apprentice decides the
advocate himself As a rule it Jasts for 2 years, because afeer the tor-
mination of that period, apprentice has the right to take the advo-
cate’s exami. There are no specihe legal regulations about performing
apprenticeship, it is only in the hands of patron or the advocare’s
association (if the apprentice is performing apprenticeship in asso-
ciation, not in the advocate’s ofhee)™. Advocate’s apprentice, bcxidcs

crforming the duties of apprentice, can work in other work places.”

Alrl )ongh the Ukrainian Law on the Bar does nor provide (legal

‘gnl;ni(ms are construcred thar way), that advocate’s apprentice from
the beginning of apprenticeship has the right to perform as a agent
fw ht:g;nion in the civil, cconomic, administrative procedure and as

a counsel for the civil defense (plaindfl) in penal procedure. Such

\

possibility is given to the apprentice by article 112 of Ukrainian Civil
Procedure Code”, article 28 of 'kaini'm Code of Economic Proce-

M

dure®, arricle 54 of Ulmlmxm Code of Judicial-Administrative Pro-

lings™

cedure”™ and arricle 28 of Ukrainian Code of Penal Proceec
which states that the agent for lidgation can be an advocate or other

})'.'I'SOH.
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Advocate’s apprenticeship in Belarusian lew

According to article 8 of rthe rthe Act of the Republic of Belarus
on the Bar of 15 June 1993 (hereafeer- Act RB)¥, people, who gradu-
ated from advanced law studies and do not have 3 years of experience
in a legal profession, perform advocate’s apprenticeship in che period
from 6 months to one year. The acc forbids apprentices performing
a public service, in social or other organizations, besides performing

research or pedagogic work.

Morte particularly che procedure of performing advocarte’s appren-
ticeship is regulated i Tm Rules of Apprenriceship in the Bar of
30 June 1999 (h("rczﬁtcr ~ 'The Rules of Apprenticeship |

2B The
] fAp-

prenticeship RB is learning the specifics of performing the work of

basic aim of advocate’s apprenticeship according to The Rules o

the Bar, dccpcning profcssional spcci:x[i'z;uion, and mastering w;1incd
experience. During the apprenticeship the data characrerizing the
usefulness of an apprentice to pu{mm the advocate’s profession, par-
ticularly professional, cchical and dara ch amuwumg his characeer.

The du'\x(m of signing in on the apprentices’ list is uh by the
territorial presidium of che Minsk Municipal Committee of Advo-
cates every vear from 1 July to | Scp(unbcx. In the region that lacks
in advocates, the registration on the list is being made according o
need.

According .to the point 1.2 the advocate’s apprenticeship is per-
formed by people, who graduated from law ar universicy and do not
have 3 years of experience in a legal profession. This legal regulation
provides also negarive prerequisites of registration on the list of advo-
cate’s apprentices. An individual cannot become an advocate’s appren-
tice who: is parcly or entrely incapacitated, committed a deliberace
crime, rowards whom the decision of annulment of license to perform
advocate’s activity or deletion from the list of members from advo-
cate’s committee was made and also the decision about redundancy

7 Baxon Pecuybausn Beanpycen o0 wanorarype or 15 grous 1993 v «lScao-

)

>

soctn Bepxosuor o Cosera Pecnybarnarr Beaapyeny, 1993, Ne 20, ¢. 24
M Zaxon Pecnybarnmir Beaupvens oG aasoran ype or 15 rmons 1993 v, «Beae-
2

vocri Beprosioro Cosera PecityGaurn beaapyepe, 1993, Ne 20, ¢, 24
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from organs of legal securiry and other organs, because of the reasons
which do not give warranty of proper performance of profession — in
the period of 5 vears from che day of the resolution of adequate deci-
sion, it the legal acts do not provide otherwise.

"The time of application is set every time in particular cases and
lasts from 6 months to 1 year. The terms and issucs related ro remu-
neration for apprentice’s work are established on the basis of a deci-
sion of the general meeting (conference) of che commitcee of advo-
cates in accordance witch the statures of the commirtee.

Apprenticeship terminates with taking the advocarc’s exam.

The management of performing apprenticeships is by territorial
presidivms of the Minsk Municipal Committee of Advocates, mangers
of the legal aid centers and managers of apprenticeships (patrons™).
Individual plans for performing an apprenticeship are approved by
the chairman of the presidinm of advocates or his depury.

The manager of apprenticeship (pacron) is designated by the pre-
sidivm of ¢he commirtee. Parronage over the apprenticeship can be

Ihy a person professionally competent, having at lease 5 years of
experience in performing the profession of advocate (point 2.6. of
The Rules of Apprenticeship RB).

The Presidium of Committees of Advocates from the whole county
not later chan 7 days before the mecting of Qualification Commis-
sion i the Matrers of Advocate’s Activity in the Republic of Belarus
submits information on apprentices to the Republican Commitee,
whom they recommend.

According to the point 3.1, of The Rules of Apprenticeship RB,
during

o

performing the apprenriceship, advocate’s apprentice comes
! = 1 F
alarions of the act on Bar, the rules of advocate’s profes-

zmrgc?‘ f;:h-c reg
o T Leve o e of com CErea id L},-»,], o
sional ethics, che stature of committee of advocares. He is also enri-
cled o all che social benefics on an equal basis as for advocates.

Advocare’s /1/)/;/'"f,';'/tlf('c’s‘/yz'/) in Russian law

7 We use rhe word Lpatron” to define a manager of advocace’s application in
Belarns. Hoveever in Belarusian legal language this tenmn is nor used. The rerm

manager of advocaie’s :ippr'cr‘.ticcxh:p" is used {ros. — DYKOBOAITEAE CTARITPOBK ).
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To the advocate’s apprenticeship article 28 of The FR Act is de-
voted. An apprentice can be a person, who graduated from law at
a university. A person canuot become an advocate’s apprentice who is
entirely incapacitated or limited in capacity to undertake legal trans-
actions in the procedure established by the legislation of the Russian
federation or a person who has indelible conviction for a deliberate
crime.

Apprenticeship lasts from 1 year to 2 years. Custodian® of an ap-
prentice can become an advocare who has at lease 5 years of experi-
ence in the profession of advocate. The number of apprentices who
can be trained by one paton is not legally limited. Advocare’s ap-
prentice fulfils the distincr orders of advocate under his supervision.
A duty of obeying the advocate’s sceret is extended to the apprentice.
During performance of apprenticeship on advocate’s apprentice the
rules of advocate’s ethics are expanded.

A criteria indicating that the person is a apprentice is his engage-
ment on the position of apprentice on the basis of che labor contracr.
Advocate’s apprencice is employed on the basis of labor contract with
the advocate’s ream or, in the case when advocare conduces his activ-
ity in advocare’s othce — with the advocare. So rhe decision ot ac-
ceprance of a person to che group of apprentices depends only on the
employee — the advocate or the advocaee’s team. Russian law does nor
provide the requirement of taking exam by the apprentice or other
check in order to be admitted o apprenticeship. However such re-
quirements can be created from cheir own inidative by a particular
advocatc’s ofhces or reams who intend to employ a person on the
position of apprentice.

‘The act states a requirement that advocate’s apprentice should be
employed by the advocate (his office) or the advocates’ team in which
he performs an apprenticeship. The fact of employment indicates, that
the person has the status of apprentice and after terminating the ap-

prenticeship will be able 1o take rhe advocarce’s exam.

# In Russia for the aim of defining a patron raking chuarge over apprentice the

term “custodian” s used.
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A person who becomes an advocate can have experience in the
fegal profession but also cannot. The TR Act gives advocate’s appren-
ticeship a cerrain priority in comparison to other candidates to sign
on the advocates” list: whar was mentioned, apprendce can take an
advocare’s exam after a year of apprenticeship and then, as the other

. . ) .
people who are not apprencices | should have at least 2 years of expe-

nee N ln’gnl p!‘()f’bssi(m“.

Some authors think rthae the regulation of the act, which states
(hat “advocate can have apprentices” is crroncous, emphasizing chat
in the (st place stare and the Bar and than che advocare himself
ave responsible for preparacion of the advocate-to-be. That is why the
argument is advanced, that introducing the changes to that regula-
rien of The FROAct, which would provide the law of the advocare’s
chamber (not the law of advocate) to assign pardeular advocates for
the patrons of apprentices.

More precisely the procedure ol performing che apprenticeship is

- ~ . 1 . - . . . .
&\"«{UY‘J (\{ ';,x’x'{m‘;mng e lll)pl’k_’l\\ltl’biﬂp. K lnkmg mnro C()l\h‘.dt.’l‘l\f\()ﬂ

Such a sohution comes our of the face. that during the advocanes appren-
sceship apprentice has to do widh advocare’s practice, follows the orders of advas-
care-patron, which gives him the possibiling o gain some abilivies used larer inan
independenr advocates activivy, Feaos CHL O neromapion soprias saroradc oo

y loe 16

O ABEARANI K G deS e AL Ot 1 adaokany e w A dwosamn, 2001,

wiee DB Saneue of adeoxanype ueoixodnsins wpodysiaiine wosparia, wcldeo
s, 2004 Ne Foeo 37

4

According 1o point 12 of the Rules, apprentice Has che right to gain docu-
ments necessary for the patron, gee acknowledged of dossicrs of the cases in cours,

investigating organs, other organs and organizations, do the abstracts and copies,

together with the parron take par in siccings of the court, investipaing activides,
do the projects of lega! documents, do other activities which are not forbidden by
the bow I is forbidden for apprentice 1o conduct independently the cases during
investigation, tuquiry or in coures. He can only, on the basis of substitution of his
}‘»:IU‘OH, represent businesses of a client (and of his assent) in other state organs and

other instdwvons. [puvepioe Tloaooenine o copameope adsokama o popudie upoxcordeny

coamcaposin, wotdeoxanm, 2003, Ne 71, oo 910, ‘Those Model Rules about advocare’s
apprentice and the procedure of performing apprenticeship are claborated by Fed-

cral Advooare’s Chamber and have recommendational chyaracrer.

~J
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thar status of apprenrice is based on the labor relationship between
advocate’s office or advocares ream, termination of the labor agree-
ment is equivalent to the loss of the status of advocate’s apprentice.

220 FULFILIMENT OF THE OTHER PREREQUISTTES ENABLING
THE AVOIDANCE OF PERFORMING THIEE APPRENTICESHIP

Exemption [romn the requirement of pevforming apprenticeships

Among all the Tegal systems that are the subjece of rescarch of chis
claborarion, the term “cxcmpti()n from the l'cquircmcnf of pcrf’l’n'miﬂg
apprenticeship” functions only in the polish system. Ie comes out of
the tradicion, due o which torm a few decades the regulations of
polish law on the Bar in the obligatory way stares that on the list of
advocates can be signed a person, who performed advocate’s appren-
ticeship. And the only exceprion is that some categories of people can
be excused from that duty. However in Ukrainian, Belarusian and
Russian faw there is an aliernative to che advocate’s apprenticeship
— the requirement of having expericnce in a legal profession by che
candidate to be signed up on a list of advocaes.

The regulations of polish law on the Bar concerning escablishing
the circle of people exempr from the requirement of performing ad-
vocate’s apprenticeship are strongly evolving in the past few years'™.
Nowadays in the face of che sentence of the Constiturional Tribunal
from 19 April 2006, the requirement of performing the advocate’s ap-

o 30 June 2005 (resolution of the act on che change of ace - The faw on the
Bar and some ocher aces), the ace - the faw on chie Bar consiseed one norm, which
wis exempring {rom requirement of performing advocates apprenticeship and k-
ing advocate’s exam of the following categories of peopler 1) professors and senior
doctors of legal studies, 2) people, who were judges, prosceurors or notaries for at
feast 3 years, 3} people, who having qualificadons of judges, prosecutors or nocaries
or performed the profession of a solicitor, 4) people who performed a soliciror’s ap-
plication provided by the regulacions on solicitors and ook the solicitor’s exam or
at feast fFor 3 years performed the profession of solicitor. The regutations that would
exempt only from the requirement of performing advocate’s apprenticeship iy not

provided by the act.
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ship and taking advocate’s exam does not apply to: 1) profes-

sors and senior doctors of legal studies, 2) people who passed judicial,
srosecutorial, solicitorial or norarial exam, 3) people, who at least for
2 years were working as a solicitor of The General Public Prosecutor’s
Office of Treasury. However the requirement of performing appren-
ticeship does not comply to: 1) senior doctors of law, 2) people who
at least for 5 years during the period not longer than 8 years, were
forming the profession of referee or judge’s assistant. Lxemption
rom the requirement of performing apprendceship entitles the indi-

oy ¥
vidual to rake che advocare’s exam.

icpervience in d legal profession as an alievnative 1o the advocaie’s
appreniiceshi p

As has been mentioned, expericnce in a legal profession as an al-
ternative to advocate’s apprenticeship is provided by the proper regu-
larions in Ukrainian, Belarusian and Russian law.

According 1o arricle 2 of the Ukrainian act on the Bar, an advocate
can be a person, who ar least for 2 years was performing a legal pro-
fession™. “The previous version of thac article, which functioned from
the day of coming of the act on the Bar into force in 1992 and to its
LT}‘.:H};:C hy the power of the act from 16 November 2006, pr(widcd
that on the list of advocates can be signed a person who for at least

2 years was performing the profession of lawyer or advocate’s appren-

tice. From the new redaction of the a.m. regulation of Ukrainian act
on the Bar comes out, that che term “performance of the profession
of the advocatc’s apprentice”™ was included in the term * performance
ot the legal profession”. The act itself does not specify performance of
witich legal professions is a fulfillment of the prerequisite of registra-
tion on the list of advocares. This issue, in a more precise way, is
developed by interpretation and legal aces of the Higher Qualification
Commission of the Bar.

Sk o g - - . . .
Thus, the basic assumption, on which the interpretation of the

Fiigher Qualifcation Commission of the Bar is based, is that the le-




|
I
;
?

wal prercouisirc of "cgis‘tmrion on the list of advocates, “performance
of a legal profession” is fulfilled by the candidate, when he worked
on the basis of a labor agreement on the position, which requires
advanced legal LdULJthI] Specifically, “pcrforming legal profession” is
considered performing the profession of judge, prosecutor, investiga-
tor, solicitor, or notary. into the senjority tllc period of working in
the ]cgal profession afrer graduaring from a law university and getring
a degree not lower then bachelor s credited ™.

For example the Higher Qualification Commission of the Bar
it’s verdicr of 3 Scp(cmhcr 2004 came ro the conclusion, thar a per
son, who graduated from law university and performed for 2 years
a pr()f’L‘SSiOH of a bailiff” does nor fulfill the prerequisite o be signcd
up on the list of advocates, because the act on public execurorial serv-
ice (on bailiffs) does not requires graduating from faw ac university to
be a bailiff, bur rerminating advanced legal cducation, which <hould
not necessairly mean having a degree.”® The Higher Qualification
Commission of the Bar reached a similar conclusion in it's verdice
of 18 Ticbruary 2005, stating that o perform che dudies of a police
officer, other organs of the Ministry of the Incerior, security service,
border guard can be admireed as che fulfillmene of the requirement of
performing a legal profession only when the legal regulations requires
holding a position, on which the candidate worked, only by people

who graduated from law aca universicy®

PHopstack crAmaanin s ke ihIkandinn iy ICnmis Y periofaannx wiaaihia
PHTTHO-ANCLU AT KOMICTAX A Borary i, sarsepurennit Brioo seaaidina
wifinoio xonicicn aasorarypin Vapaiow ppe Kadirert Migioypin Yipaite: siporo-
koA nin D1 scowrg 1999 po Ne 6/2, 110 4L

In Ukrainian faw tor dchmng a term LGbailiff”, dhe term “public executor” is
used {ukr. — aepmasinn srsoranen,”).

W Posticireni Brnol wsasidiraniinol sosactl aapowavvpr Vepatin opr Ka-
Grrrert Minierpis Yipaine, No 1/4 min 03 ne aectrg 2004 po JApsis Bongol wsaal

vpu Ypatan”, 1IN, gos 0-5-0,

> N

dran ol KOMICH aAROK

1 Poglicrrenirn Buwol ssaaidiraniiinoi xoaictl assorarypie Yepafinn rpre Ka-
Olirert Mivicrpis Vepalin, gia 18 siororo 2005 po,  Apsis Broorol spaaichicnii-
1107 woMicil aasoxaryprr Vipadnu™, 101V o3 9-2-2
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Interpretation of the Higher Qualificarion Commission of the Bar,
regarding to the fulfillment of the requirement of performing a legal
pr:’;f%SSion l)y a person, pursuing economic activity which consists in
providing legal services should next be considered. The Commission

|

in its ver h(t of 3 September 2004 came to the conclusion, thar such

prople can not rake an advocares exam, because none of the legal

=i
regulations requires from people pursuing economic activity, which

consists in pm\'id?m' lcgnl services, hnvinv a d’c"rcc in law from
a4 universicy. Sustaining such position in it's next v'~rd1u of 18 Tebru-
ary 20085, the Commission in a more elastic way said, thar pcopic
prrsuing cconemic :ntti\'itv which consists in providing Jegal services,
as a rule can not rake advocate’s cxam, because none of the legal
regulutions requires from people pursuing economic activity, which
consists in providing legal services, having degree in faw ar university.
However, if the suff

ient and objective data showing, that individual
enterprising legal practice of a person had permanent character and
such person submived o the qualification-disciplinary commission
proves of transferving taxes for such activity, legal documents, case
irles, in such a situation there is a possibility of considering, that such
a person fulfills che requirement of performing a legal profession ac-
ling 1o the act on the Bar

According to article 9 of the RB Act, an advocate can be a per

COrg

son, who is a citizen of the Republic of Belarus, who has professional
cxpericnce as a lawyer for ar least 3 years or who does not have such
experience, but performed an advocate’s apprendceship in the period
form 6 months to 1 year.

Article 9 of the Russian act on the Bar provides, that on the list
ol advocates in the Russian Pederation can be Signcd only a person
who fulfills among other requirements, also the requirement of hav-
ing at least 2 vears of experience in a legal profession or performing
advocate’s ‘1w>mmi«“cship in the advocates” reams in the terins deter-
mined by che

¢ FHow the norm provides, w the Professicnal experience in a legal | vmfc\'\‘ion
required for che regisiration on a list of advecates, performing a profession of judge,

notity, advocate, advoeate’s assisrant, public positions in federal state organs re-



The issue of professional experience as the requirement credited
by registration on a list of advocates is not entirely unambiguously
regulated in the FR act, because the act, establishing, thar “for the
experience in a legal profession, required for registration on a list of
advocates, the employment on a position requiring advanced legal
cducation, is credited”. does net specity how should be established
the requirement of cmployment on the specihic position only by the
people who have advanced legal educacion. Other legislation docs
not specify this issue.” It comes out of that, that as the seniority
in a legal profession necessary for access to the profession of advo-
cate, credits the seniority on the position for example legal advisor of
every institution, if only of the interior documentation indicates, that
for the work on chat position it is necessary to have advanced legal
cducation.™ . To the experience in a legal profession, required for the
regiscration an a list of advocates, credics also the cmp)uymcn( on rhe
position ol advocate’s assistant.

quiring advanced legal education, public organs of the public subjects of Russian
Federation or other public organs: on requiring advanced legal education positions
which existed before resolution of the active Constitution Russian Federation in
the public organs of Sovier Union, Russian Socialist Federal Sovier Republic and
Russian Federation sicuace on dhe errtcocy of che Russian Federadon; on requiring
having advanced legal education on the posicions in the public organs of terrivorial
self=povernment; on requiring having advanced legal education on the positions in
che organs of the Judicial Department by the Supreme Coure of Russian Federe
tions on requiring having advanced legal educarion on the positions in organizadons
providing tegal aid services: on requiring having advanced legal education on che
positions in the research institutes; on the position of lecturer of law subjeces o che
medinm professional and postgraduate educational establishment.

B dcaros OUHL O UCROTOPLIN TOPMAY BAROTHOATCABCTRA O RABORITCRO T Av-
HTEALIOCTI (1 AABURLTY e, Aasanary, 2004, No b e 13,

oMeapivenvo PO nprminnax GopsunpoBin AABORKATCROT KOPINP

una b Poccrng, eAasowars, 2004 Ne 9 ¢ (1



. TAKING THE ADVOCATES EXAM

Taking the advocate’s examn, Polish regulation
An advocate’s exam can be talken by a person, who performed ad-
vocate's apprenticeship and has cerdfication of that performance. The

exceptions from this rule are established in article 66 of the ace on
the Bar in accordance o which, without che requirement of perform-
ing advocare’s apprenticeship, the exam can be taken by: 1) doctors of
and 2) people who worked for ar least 5 years in the period not

Law,

Ionger than 8 years on a posicion of judicial referce or rhe assistant
of the judge. The requirement of performing an advocate’s appren-
ticeship and tking advocate’s exam docs net apply to: 1) professors
and senior docrors of law; 2) people who passed judicial, prosceucor’s,
soliciior’s or notary’s exam (chis regulation has no application in prac-
nice)™s 3) people, who for at least 3 vears were working on a posi-
rion of advisor of the General Public Prosccutor’s Office of” Public

ry

CUASUTY.

'E'x‘:ldilion:!fly in Poland ro 2005 it was sercled, thar advocare’s exam
is administered by organs of territorial sclf-government, by the com-
missions formed l))' districe advocate’s councils.™ But in recent years
legal regulations in tha area were basically changed. By the power of
the Act of 30 June 2005 on the change of the act- the law on the Bar

113}(’: some ()!}l(,‘l‘ acts, C()I'HPCECHCCS I'Cgill‘diﬂg ll(lllliI]iStCI‘iI](’ ('l]L’ IIL]‘

o
>

vocate’s exam was passed {rom che advocate’s councils to the special

examination commissions formed by the Ministry of Justice. In such
commissions 2 out of 7 members are advocates. The other members
of commission were: 3 representatives of the Minister of justice, one

©On 45 May 2006 article 66 ust. T pke 2, in the shape given by ardicle 1 pke

7 3it a) of the act from 30 June 2005 on rhe change of the aci- the law on the Ba

and some other acts (DzU.05163.1361) in the range, in which it creates a pos-
sibility of permitting to perform a prefession of advocate people, who after aking
advocate’s exam do not have substantial pracrice in a legal profession, was consid-
cred inconsistent with article 17 ust.1 of Polisk Constirudion by the sentence of
Constitutional Tribunal from 19 April 2006 (D2.U.06.75.529).

W Zduistow Krzeminski JJThe law on the Barr comment, Warsaw 1998, p. 143-
144)
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research wortker and one prosccuror. The chairman of the commis-
sion was appointed by the Minister of justice from his representa-
tives. Taking under consideration, that prosecutor’s ofhce is a pare of
the Miniscry of Justice department, it can be certainly stated, thac in
those commissions the crucial voice was always to the representatives
of the Minister of justice. However such scate of matters did not lase
long. The Supreme Advocate’s Council, using its right, petitioned the
Constitutional Tribunal for checking the agreemenc of the Constitu-
tion with the Act of 30 June 2005 o
on the Bar and some other acts.

Constitutional Tribunal in its decision of 19 April 2000 regarded

n the change of the act- the faw

some of the regulations of the challenged act as unconstitutional, es-
pecially also those considering the make-up of the commission formed
to pursuc advocate’s exan.

%

Hnding unconstiturional the 1’cgulnri(ms ol the :lmcnding act,
which is a complex of norms regulacing the rules of pursuing and the
course of the advocate’s exam, the Consticutional Tribunal, in a way
of systemic interpretation, got to the conclusion, that advocare’s exam
(despire the changes in its course) did nor lose rhe fearures of a pro-
fessional exam, which justifics raking charge of it by advocawe’s sell-
government. fr requires warranting to professional selfzgovernment
proper participation in establishing the substantial range of the exam,
and what is more- adequate representation of this self-government in
the make-up of the commission formed o administer the exam.”

So nowadays the issue of pursuing advocare’s exam iy not regu-
lated, because the norm of act on the Bar, which gave such authoriza-
tion to examinational commissions formed by the Minister of Justice,
was annulled. At the same time the Constitutional Tribunal in s
decision of 19 April 2006 stared, thar “ro the moment of coming
the new regulations inro effect, the procedure of pursuing advocace’s
exams should be conducred wholly on the basis of so far binding

7 Sentence of rhe Constitutional Tribunal from 19 April 2006 K 6/06 “Ju-

risdiction of the Constitutional Tribunal” Official Assemblage, no 4 (88}, 2006,
p. 481-482.
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o

of the » ;1rtici} ants of the procedure™

I Yesides the resolution of the Constirurional Tribunal a.m. decision
of 19 April 2006, the issue of resolution of the rules considering the
procedure of taking the advocate’s exam and the issue of the male-
up of the commission and the procedure of forming the examination

3

commission, is still unregulated, but rules on the advocate’s exam are

the following: Advocatd’s exam consists in checking the

a
'
o le

val prepara-
ion of the person prcpzn'}n(" to the advocate’s ¢xam, to individunl
and proper lmfmmmu of the profession of an advocate, also the
knowledge and abilidies of its usage in practice in the branches of
law: constitutional, penal, criminal proceedings, penal revenue, petty
oftence, civil, of civil procedure, economic, company, fabor and so-
cial securiry, family and custodial, of advocate’s self-government and
other organs of legal security in Poland, and also the conditions of
performing the profession of an advocate and the ethics of chis pro-
fession. Advocate’s exam consists of a written and oral part. Exam is
russued once a year, in the term indicated by the Miniseer of Justice,
not faer than 31 May. The wrirten and oral part commences in the
same time in the same days in Poland. The resolution of rthe com-
mission on the positive resule of advocare’s exam is a basis to pass
aresolution on the registration on the list of advocates.

Tirking the advocate’s exam. Ukrainian regulation

Taking an advocate’s exam is a necessary prerequisite for the reg-
istration on the list of advocates in Ukraine. The law does not pro-
vide the possibility of releasing some caregorics of people from this
requirement, as it happens for example in Poland. Advocate’s exams
are conducied by the examination chambers of the regional qualifica-
con-disciplinary commissions of the Bar, which are formed in each
district and in the Autonomic Repnblic of Crimea, Kiev and Sevas-
] 48
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The range of activities of qualification-disciplinary commis-

siens of the Bar in the district consists oft making decisions on the

5
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registration on the list of advocates: inscituting disciplinary proceed-
ings against advocates. qualification-disciplinary commissions of the
Bar in the districr divides into Chambers: Fxamination Chamber and
Disciplinary Chaniber.

The examination Chamber consists of 11 members: 4 advocates,
4 judges and 1 representative of the district council and of the de-
partment of the Minister of Justice in the district by the department
of Association of Ukrainian Advocares.™ Advocates- che members of
chambers of the qualification-disciplinary commissions of the Bar are
chosen by the General Mecting (Conference) of advocates of the dis-
trict, judges — the Conference of judges of the district, representarive
of the Association of Ukrainian Advocawes- by the Meeting of the
district of the Association of Ukrainian Advocares, the representatives
of the council of district — by the proper council, representative of
the department of the Minister of Justice in che district is appointed
on the member of the Council by the Superior of the proper de-
partment of the Ministry of justice in the diserice.” Conducring the
advocate’s exam is regulated by the Procedure of checks of qualifica-
tion in the regional qualification-disciplinary commissions of the Bar,
approved by the decision of the Higher Qualification Commission of
the Bar from 1 October 1999 (hereafter- "The procedure of taking an
exam)’.

The examination procedure consists of the following srages:
) submitting an application by the candidate for permir to take che

exam; 2) cognizance of the candidate’s application by the examina-

# Not all the advocates are members of the Association of Ukrainian Advo-
cates. It is a nongovernmental organizadon, o which the legistacor guaranteed the
representarion in the make-up of the qualificadon-disciplinary comumissions. See:
the official website of the Association of Ulirainian Advocares hap//www.cay.org.ua.

" Uosowenna “Flpo wpaaipivamifipo arennnaiimpiy RoMICHO RABOKUTYPITS
aarpepazkerre veasoa Ulpesmacnra Yepaion sin 05 rpasion 1993 p, «Odiuditn i
Bierure Yrpairirm, 1999, Ne 39,

U Mopaaok cxaaaanion kasidivaiiinmg icnmn v perfonasbuns kpaaidina-
LI O -AMCILH A FEAP I KOMICTHN aABoRLTY i, savpepamwentil Buiow snanidira-
LiTHO Konicieo aasoraTypr Yxpaing npir Kadiuer Misicrpin Yepaiom, mporo-

Kox BiA 01 worrirs 1999 po Ne 6/2.
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amber; 3) resolving by the examination chamber the decision
en permitting the candidate to take the exam or on the refusal of
permission to take the exam; 4) in the case of resolving by the ex-
amination chamber the decision on the permit allowing the candidate
to take the exam -~ conducting the exam; 5) chnlvm(v by the exami-
nation chamber the decision on giving out the Luuhmu of the right
o }wvx“f\':xx advocate’s activity or che refusal of giving out of sud
a certificare.

‘The session of the examination chamber, during which the advo-
care’s exams are taken, should be conducred ac least once a month.
he Chairman determines the number of people who can ake the
exam during che nexr session of the examination chamber.

An Advocate’s exam in the meaning of poine 2 of the Procedure
of conducting the exam is a check of theoretical and pracrical knowl-
edge of the candidate in che area of jurisprudence, the history of the
Bar, abilities of proper observance of theoretical knowledge in prac-
tice of performing the profession of advocate. The exam consists of
2 parts: oral and written. The candidate should give correcr answers
o ail of the questions included in the examination card during the
oral part and create proper legal documents during the written part of
the exam. The candidate gets 1 hour to prepare o give answers dur-
ing the oral part and 3 hours for preparation of the legal documents.

AL

I

Ler gh'i)g l}]L‘ answers 13)’ l]\(‘ CAHL“(!}HC o ['hL‘ examination

questions and checking prepared legal documents, the examination
1

chamber makes the decision on giving out the certificate of the right

o perlorm the advocard’s activity or on the refusal of giving such

s b

a certificare.
If o person passed the exam, the examination chamber passes on
the records of the examination case to the chairman of the qualifi-

iplinary commission, which is governed comm'mly by the

meeting of 2 chambers of the commission, during which the candi-
date make a pledge and are given a certificate to perform an advo-

3

catd’s activity, which is equal to regiscration on the list of advocares

For exampie, the Higher Qualification Commiission of the Bar on the power

!

n of the nination Chamber

fon of 18 August 2006 annudled the decisio




In the case of refusal of giving out the certificate (which is equal
the refusal of signing up on the list of advocates) the way and the
term of appeal against che decision to the Higher Qualification Com-
mission or to the court is expliined ro the candidate. According
article 13 of the Ukrainian act on the Bar. the person, who did not

pass an advocate’s exam can take ic again the next year)

Taking the advocase’s exam. Belarusian regulation

According to article 11 of the BR Act, Qualification Commis-
sion in the Matrers of Advocate’s Activity in the Republic of Belarus
(hereafrer- Qualification Commission RB) was formed for the pur
pose of dealing with the issues connected to the access o the advo-
4l

5

cate’s activity.

The Qualification Commission is formed by the Ministry of Jus-
tice of the Republic of Belarus for 3 vears in the composition of at
least 9 members from the represencatives of the public organs, advo-
cates with at least 5 vears of experience in the profession, and other
specialists of law. The chairman of che Qualification Commission RB
is 2 deputy of the Minister of Justice ex ofhicio.

The Qualification Commission RB conducts the exam for candi-
dates to the right © perform che advocate’s activicy and also estab-
lishes the lack of negative prerequisites for registracion on the list of
advocartes.

The meetings of the Commission are conducted in the presence of
ar least rwo chirds of the members, the decisions are made with the

recular majority of the votes of the people present at the meeting,

of Regional Qualification-Disciplinary Commission of the Bar in Rowne on giving
our the cerrificate of the right o perform an advocate’s activity on the basis of the
fact, that rhe candidate did not pledge: Vocranona Bumol kpaaipixaniitnot xoui-
cif aasorarypr Yepain nipn Nadhiers Minterpin Yepair pia 18 cepung 2006 p.
mpo nacaiakt nepesipsn Pisrencorol KAKA, «Apxis Buorol koasipinaini ol Ko-

sicti aaporarypir Yepaion nipor RKabinert NMinderpis Yapatioo, 101V mos. 23-:43,

Pacrz takde: Dyrmapioa KB, BRKA 1000 soirposs 54 alianuicrio ob-

ancrry KAKA, «Aasora, 2006, No 5, ¢ 52

T Bakon PeenyOankn Leaapres of assorarype o1 15 moms 1993 v «Beso-
socrn Bepxeruoro Concra PecnyOansr Beaapycn», 1993, No 20, ¢ 242,
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When the amount of the vores are tied, the chairman has the decid-
ing vote,

Decision of rhe Qualificacion Commission RB is a fingl decision
and cannor be appealed againse. Subsequent taking of the exam is
rossible not earlicr than in a year, besides the apprentices, who rake
the exam afrer va‘m\innfing the apprentdiceship.

The rules of the Qualification Commission RB are approved by

the Ministry of Justice.

In the case of not taking advocate’s exam by the apprentice, he is
expelled from dhe Bar on the basis of the decision of the presidium of
the board of advocates (poine 1.5, of the Rules of appreaticeship RB).
fo the exrraordinary cases for a person who took the exam, the pe-
riad of the apprenticeship can be prorogated to 1 year. Extraordinary
means SllC‘h U:\'(‘C’]’li()nlll Ci!‘(ﬂl”nstﬂ!lCL’S, \Vhich "'()Uld l)C an ()l)SIﬂClC
for the normal course of apprenticeship (for example coincidence of

{
1.
1
H

< If“(’[!!( i 'I‘lh CIFCUIISIANCCS Or Ot ]LIS) in }IL CASCs (Jf next not l.’ll\'—

ing the exam, an apprentice is ex u]]ad from the Bar, because he is

he profession of advocare™

vnable o perform

According o article 12 of rhe Act RB, :1dv<)c:nc‘x activity can be
performed only by a person, who got a license in using the proper
procedure, 111/; license of the performance of advocate’s activity is

oiven ‘nj the Ministry of Justice on the basis of the decision of the

oy
Quatification Commission RB for 5 years. Prolongation of the valid-
ity of license for another 5 years is conducted before the Ministry of

Fustice on the application of a citizen, wich the consideration of the

K'(‘SU(I[S (}{‘ atrestation C()!ldll(?f(‘d ‘Dy d}(} )l'()})cl' :1({\’(}C1{l@< b()" ]‘(i
-

}‘\'L‘[‘USH} Of gi\’il\g Th(‘ li(L‘llSC {Ol' lC peri ‘Ol'l‘.dI)LL () JL{VOL.HCQ

activity takes place on the basis of the negative prerequisites stated

in the Act RB and also, in the case if the candidate will not gain
license, f;(,m the time of submitting applicacion for raking advocate’s

exam and {rom che tdme of gaining the license worked on a position,

on which rhc senjority in public organs s credired.

3
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The decision of refusal of giving the license or the decision of pro-
fonging its validicy can be appealed against during 1 month from irs

presentation.

Tukirg the advocate’s exam. Russian regulation

An exam, as a requirement of access to the profession of advocate
in Russia, on che legal level was introduced by the new act from
2002. The jurisdiction on the Bar of the USSR, which was binding in
Russia to 2002, did not providc the requirement of passing the exam
so as to be aceepred o the advocate’s corporation. The mechanism,
which existed ar char rime consisted in che fact, thar the legal aid
centers themselves gave advices to the Presidium of Advocates Bourd
abour accepting their “protégde” o che Bar, ™ Now the procedure of
conducting advocate’s exam is provided by article 10 of the Act FR.
A person fulfilling the a.m. requirements considering applying to be
registered on rhe list of advocares, has 1o submir the application to
the Qualificacion Commission by the Advocate’s Chamber ( hereat
ter  the Qualification Commission) to conduce the exam and make
a decision on the registration on the list of advocares. The Qualihca-
rion Commission is chosen for 2 vears in the number of 13 mem-
bers: from advocate’s chamber - 7 advocares, bur the member of the
commission can only be an advocate with at least 5 vears of experi-
ence; from territorial organ of Ministry of Justice — 2 representatives;

from the legislative (representarive) public organ of Russian Federa-
: 4
]

tion- 2 representatives, from the supreme court ot the l\‘pll‘{\ ic, the
court of autonomic districe and che court of auronomic constituency
~ 1 judge, from the arbirration coure of Russian federation — 1 judge.
The chairman of che commission is the prc@idcnt of advocate’s cham-
ber ex ofhcio,

‘The interested party, whe did not take the exam, can take it again,
but not carlier than in 1 year. The Qualification Commission can
refuse che inrerested party, who passed the exam, registration on the

) . { ( . .
list of advocates, except from the cases, when after taking the exam

“nlearmirgenxo PO apammnax hopanporaing aasorarenofi Kopriopa-

miat s Pocciny, | Aasokar”) 2004, No 9ocl 9.
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he Qualificarion Commission gor to know about existing prerequi-
sites hindering the access to taking the qualification exam. In such
vsiruation the decision on the refusal of registration on the advocates

list can be appealed against in court.

FINAL CONCLUSIONS

What was mentioned in the beginning, for the professional pre-
pararion of the people providing legal aid — advocates, depend such
vadues of che democratic rule of law state as: implementation of the
access of justice, efficiency of the jurisdiction and the safety of widely
understood safety of legal transactions. By doing the comparative

analysis of the corresponding regulations connected witch professional
‘l)

prevaration of advocates in Polish, Ukrainian, Belarusian and Russian

liw, we can see, thar the problems connected ro these are similar in

those systems. We can also say, that in all chose Jegal systems, there

ave similar rules, on which the system of prof csslon:\i preparation of
advocares is based on, pardicularly:

Lo The rule of access 1o che profession of advocate is limired only

cople with an advanced legal education;

he rule of need to perform an advocate’s apprendiceship by

the candidate for advocate or getting professional experience by per-

forming some other legal profession;
5

3. faking of an advocate’s exam.

However there are some pcoplc, who find the ()blign[ion of per-
'f?\n’:ning an advocare’s zll)pl'cnriccs'hip and gaining p yrofessional expe-

ricnce by performing the other legal professions as an aleernative,

and also the rules of conducting advocate’s exam, highly controver-
sial. Conrroversies of these requirements are connecred to the need

¢ high quality legal services

of combining the dilemma of providing

by putting the proper demands to the candidates on advocates — on
the nnc 'mnd, and on the other hand- enabling a wide access wo the
srofession of advocate for all the graduares of v e dte byversseed,

combining those two contradictions seems to be possible by creating

[Evte



a model of access to the profession of lawycr based on the rules of

a democraric rule of law srare, especially
~ Substirution of the competences Ldatul (o conducting advocate’s
exam to [he comtuission consisting of advocates (at least h alf of che
feoal

rEFey

merbers of the commission) and che representatives of other lega
professions (for example judges, professors of faw and others). Such
commissions cannot be dominated by the organs of the public (also
the Minister of Justice), because it is ac conflict with thc essence of
the role of rhe Bar as an independent msUluU(m of civic socicty. 1t is
important to remember, that the domination of the Minister of jus-
rice over the Bar is characteristic for non-democratic couneries, which
was menrtioned in this arricle on the example of Belarus.

— Restricrion to a minimum number of the cases when the exe
perience of performing another profession can be regarded as the
equivalent to performing an advocate’s apprenciceship. The condition
of this rule should simplify the reguladons concerning the entry in
the list of advocare’s apprentices. It seems to be che most justified
regularion, that the advocare himself, who becomes a patron, decides
on the dcceprance (o the apprenticeship, not che public commissions

or the organs of advocute’s self-government.



